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1 Current tegislation

1.1 The Financiat Markets Act, No 19 ot 2012(FMA)

1. The history of the act

The first attempt to prevent market abuse in south Africa was when insider trading was recognised asa statutory offence in the companies Act (61 of rgzii. ir"n after the enactment of this act and twoamendments thereof, there was still a gap in the law to dear effectivery with market abuse.
ln 1995' a task force was formed, namely the King Task Group at the request of the Minister ofFinance' specifically to address tiu grp, in south nrrirr'. reguration of the financiar markets. Thef,:::::ffi::Iil:l:il;?X,.i1,i1,***ml#jll;"'iradingnltiiis"rlees)was"n..iuo
ln February 2005 the security services Act(36 ot 2oo4)(ssA) was enacted and consoridated thestock Exchanges controlAct 1 oirgss, the Financiar naarriet, contrornct rsio, tggg), the custodyand Administration of securities nct 1is of 1992) ,nJ tn. rnrider Trading Act (135 of 1998). The aimof the act was to improve confidence in the souih nrrican financiat markets by amongst other things,tightening the regulations of insiJerlraoing, introdu.ing ,.rk"t manipuratio;; a statutory offenceand the prohibition of farse or misreading statements or forecasts.

The ssA also established the Directorate 
9f 

Mlket Abuse (DMA) which were to carry out the functions
:lJ::'*'ious 

lnsider Trading oirectorate (trD), as weil as dearing with ail other forms of market

From 3 June 2013' the ssA was replace by the Financial Markets Act (1 g o,f 2012)(FMA).
2. The purpose of the act

Ilffi'l i::5:n :?t,',:Hy;il;:ffi :n":.111,ll, 
ooo) a nd provide res u ration s ror the South

1' Ensure that the financial markets are efficient, righteous and transparent at all times.2' To increase international confidence in south nrrican financial markets.3, To protect investors and clients.
4. To reduce risks within the system.5' To increase the south African financiar markets, competitiveness

2 Forms of market abuse

2.1 lnsider Trading

(a) Definition, elements and examples

ln terms of the Financial. Markets Act (1 9 ot 2012),insider trading invorves trading whirst one has prioril:5lffiffilil *iff:['.fX*U *il,;;;",,ii', 0,, can inruenc"-th" rin,n"iar market,



i' Insider trading for your own account - an insider who knows that he or she has insideinformation and who deals directly or indirectry tirougn an agent ror rris or her own account in

[il::T: ]::[: il ; ::HfffT;il;ffi.i *. insidJ inro,,.i.n re,ates or which areii' An insider who deals ro,. 
'not",. p"rron - ,o person may, either for their own or anotherperson's behalf' knowingly directly or indirecfly ir-ni.,pr,u in ,nv prr.tice that has created oris likely to have tne enecior creating afalse o,, iu.uptiru ,ppurrrn.. .ilr,. demand for, suppryof, or trading activity in connection with; o, .n ,niri.ial price for, that security.iii' A person who knowing'v J"'L fo1 an rnsioer ] r'rur.on who knowingry dears for an insiderthrough an agent in the securities listed on . ,ugiited market to wnicf, tne inside information

i::.'"T',::flni;:ffiJi;";:H:^ "" ri*;; to be arrect"o nv it, who knew *rat su*liv' An insider who disclosut i"iou information - an insider who knows that he or she has insideinformation and who discloses the information io anotner person commits an offence.v' An insider who encourages or discourages .no1r*,. person to trade - an insider who knowsthat he or she has insidJ information and who 
"n.orrrgu. or causes another person to dearor discourages or stops another person from dealing in the securities listed on a regulated

Iflf::'which 
the inside information relates o,. *t',r.h are rikery to oe anected by commits an

(b) Defences

According to subsection 1 of section 78, an insider is not guirty of any offence contemprated inparagraph (a) if such insider proves on a balance of probabilities that he or she -i' only became an insider after he or she had given the instruction to deal to an authorised userand the instruction was not changed in any ,"nn", arte, tre or she became an insider.ii' was acting in pursuit or a transrction in respect of which-(aa) all the parties to the transaction had possession or the same inside information;(bb) trading was rimited to the parties referred to in subparagraph (aa); and(cc) the transaction was not aimed ,t ru.rrNg'a ienerit from exposure to movement in theprice of security' or a related security, resutting from the inside information.
2.2 Marketmanipulation

(a) Definition, elements and examples

Market manipulation h.appens when specific acts are performed intentionally to increase or decreasespecific stock prices' lt can 
'tto 

tpp.r, when false iniorrrtion is spread or misreading forecasts aremade intentionally afo.ut a company that is listed on il'," ,rrk"t. This farse information is made inorder to create uncertainty in that ttotk 
"ro 

consequentirtiy innrun.e the stock prices significanry.
Market manipulation is described in the FMA (1 g of 2012)section 80 as a practice which has createdor is rikery to create i) a false ,pp"rr"n." of demand or ii) an artificiar price.

:J',"#::J"'J?J il:[": f,':J[:,;:11.?[i,::::::'ities where the benericiar ownership or the

There are different types of market manipulation. some exampres of market manipuration is:
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'] :'::"Tl;Ji,il;ii[TJ11.;ff::if,'],na crient's account rhis mos,y happens inii) Pools - A group of broliers cln reach an agreement and deregate their powers to one of the
liSiTi;.,ltrXil:5',xl"l,H:::t"" '"nli;il" rn a specirl .tocr,, ,rte, which the prorits

iii) stock bashing - False o,. mitr"roing information about a company is circurated, mosry inonline posts or on public forums, to create uncertainty in the .t".[. 1ne puopte who postthese messages are referred to as "Bash.r.". it',ui, objective is to lower the stock prices sothat they can purchase these stock at a much rower price.iv) Pump and dump - this often appear after stock bashing. After specific stock is acquired at avery low price' the people, or bashers, flooo especi.tty nu* ,n"or*tuJ investors, emairs withfake news in order to increase the stock prir"'u, *"il as the ,.tirity, ihi. is the ,,pump,, 
part.As soon as the stock prize are high enough to tneir tit<ing, they serr air ineir snares, this is the

;?#;"i:-' 
The stock prize immediately fails drasticaly causins the investors to rose a rot

i I:::,m[::$:i[ff#"""lrpe - rn this instance a sroup or brokers spread rumours in
vi) wash trade - this happens when stock is simurtaneousry sord and repurchased within a very

i::],ffi,;:11HH [i.';;' 
or activitv, without the .h.,", ,.i*riv .r,.nsins ownership.

vii) Bear raid - Bear raiding rrap[ens if a broker tries to push down the price of certain stocks.
l|j.n.#. 

happens ny signiricant increase in seiling of the stock. it 
".n 

arso be done by
viii) Lure and squeeze - when a company appears to be financialy in troubre on paper, the stockprice for the company falls' The people that are aware of the rure and squeeze purchase agreat amount of stock while those not knowing, short the stock. (Shorting the stock means toborrow shares of stock and sell them at il]e c-urrent market price, they then re-buy the stockat the lower price and return the borrowed stock to the render.) The company then announcesthat they reached an agreement with their creditors to setfle their debt in exchange for sharesin stock' The price of the stock then increases .ignificantty and the people who knew aboutthe scam se, their stock, causing the stock prize ti Ju.rur." again,ix) spoofing - This kind of 

"tr,"i.abuse is when p*pru bid on stock without the intent topurchase them' they then cancel the bid before ffre orders are filled, and these are calledspoofers' Their actions can cause false optimism because of the high amount of bids praced

fi:;;[:: 
pessimism because of hish amounts or oiJr canceued, rnirris way they manipurate

:l [:Hn:';#ffiiJ,T:[:ff,il:,i3:1lT^:;;e,no 
c,ose to the end orthe tradins day,

xi) cornering the market - when a broker purchase , gruat enough quantity of stock in order forhim to be able to control the supply and price of the"stock, it is called cornering the market.(b) Defences

According to the FMA (19 of 2012) subsection 80(a) a person is not guirty of market manipurationwhen using price-stabirising mechani.r. trt is regurateiofln 
"r.r.,rng".

J



2.3 Market disinformation or False Reporting

(a) Definition, elements and examples

According to section 81 of the Financial markets act (1 g of 2012),false, misreading or deceptivestatements is any statement' promise or forecast in respeciof securities traoei on a regurated market,that is false or misteading' f is arso include statemert, *iurethe person .ought 
reasonabry to know,,.The integrity of the market can be harmed by false statements and it can urge investors to trade inshares that they would not have oone ir the fatse 

"trt"r"nt was not pubrished.

Hffili:,.:::"Ifl:des forecasts or statements that is, by the omissions of important facts,

False statements is not limited to forecasts regarding share prices. ln the event where falsestatements are issued regarding, for example, new prooi,ct devetopment, and this statement causes
,ililr::ijlrfji?:,:rjhe shareprice, it is rr.o,"g*olJ]r r rir.onduct accordins to section 81 0f

(b) Defences

According to subsection 2 of section 81, if a person is unaware that the statement that he made was
:*"; I H::.[T:?iff:]riil.on ,. he become, ,*.," or the rarseness or the racr, pubrish a

This defence however' is not applicable if the false statement is made due to negrigence. The directors
;l:.t"n.o"ny 

share the responsibility to ensure that all statements that are published is accurate and

3 Enforcement of provisions against market abuse

section 109 of the FMA determines that a person that is found guilty of market abuse in a criminalcourt' may receive a penalty of up to R 50 million o, irpri.*ent of up to 10 years. The Director of
IHT:ffit:Trmav 

also refer cases to tne Enrorcemenicommittee, who can impose a penarty upon

There are currently three role players in the enforcement of the provisions against market abuse.
1. The Financial Services Board

The Financial services Board (FsB) is established by the Financiar services Board Act 97 of 1990.The FsB is an independent board *itn r," task to supervise market rerated practices and enforce theprohibition of market abuse' section a+ ortne FMA'provrder',n" po*urs and duties of the FSB andentrusts the FSB with supervisory, full prosecutorial and rule making powers. ,.," iss however, has
ffiffi,1il.,|;t1,ffi::[?;;'"''iities ano reries srearv on the rorowing *"y, to detect market

' ,t*t,l?1tfl"J',il::ilJ:1il suspicrous vorumes ortradins and tradins patterns are noted by
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' The broker-dealer accounts system - the FSB can extract information by investigating, forinstance' other brokers'historytf trading, in orderto oetect market il;;. They have access totelephone conversations, ban[ records and all other relevant trading records.' The auction-process system - The F.sB may investigate ail transactions that are carried out by theJSE' specific attention is given to volumes or.u.rrilu, traded at the close of day.' The FSB is further authorised by section LaQ)@)of the FMA (1g of 2012), to pubrish a, detairs ofpending investigations and reveal details d'"rr"il ,arket abuse otFenders. This practice of"name and shame" is a technique that is ,ecogniJeJ r. ,ury effective as discouragement to getinvolved in activities of market abuse, because of the fear of reputational risk.o cross border agreements - The FSB has already unruruo into agreements with the securities and

" ft'J,T',:,:,"#ff::T#i::Jl;11;:::J;;il;;. 
and the Fnanciar services Authority in

2. The Directorate of Market Abuse

The Directorate of Market Abuse (DMA) is a committee of the FSB that is appointed by the Ministerof Finance and consists of representatives of the r.grlr;o markets, the share Horders, associationof south Africa' the Fund-mrn"g"r"n, industry, tnJ insurance industry, the south African ReserveBank' the bankers' and the accoirnting and legal professions.(Lawack & chitimira, 2013)

lJ:#::,'il;:,:?1"Tff".,.S]':?i#[:iy: is described in section 85 orthe FMA, subsection (1)(c)

o lnstitute any civil proceedings regarding market abuse.
' lnvestigate any matter rerathg tJan offence as stipurated in section g4.o rnstitute proceedings against such offences in the name of the board.

The DMA has the power to search, interrogate and seize documents of suspected persons, grantedthat it obtained a warrant from the relevant court. The DMA furthermore has the power to pubrishmarket abuse cases that is under investigation, on beharf oitnu rsg. rne rig o,. , .orp"tent courtmust give the DMA permission before they may setile any civir proceedings. The DMA may furtherdecide to i) refer certain matters to the Enforcement committee, or ii) refer certain matters to theDirector of Public Prosecutions, or iii) institute civit proceeJ,nnr. when the DMA refers a case to theEnforcement committee' all relevant'evrdence as weil ,.1r,"'irr"rtigation report must be submitted.
3. The Enforcement Committee

The Enforcement committee (EC) is another committee of the FSB and administrates all cases ofmarket abuse that was referred to the committee by the DMA or the Registrar of security services asindicated in the Financiar Markets Biil of 2o12ano ine Financiar Markets Act.
The FSB appoints the members of the Ec, of which at least two members must be regaly quarified,but does not stipulate the composition of the Ec. The EC ,"y ,ppoirt additional members with therelevant knowledge and experience' The EC only dears with matters that are referred to them and isunder obrigation to submit annuar reports of their activities to the FSB.

when a matter is referred to the Ec, the matter will be assigned to a paner consisting of a chairpersonand at least two other members of the Ec. The paner ;;r;;;ffi;r.":,lrrin" a, partiesinvolved in order to reach a decision. The Ec ,rv irprrJadministrative sanctions such as i) apenalty, for the purpose of punishm"nt, prylot; ;J #;; or ii) a punrtiy, ior tne purpose of



c.mpensation' payable to any person that was affected by the act of market abuse or iii) a cost orderfor the costs incurred by the fSg or the panel members of the Ec.
orders imposed on the offenders must-be made public, ha; 

lh_e 
same tegat imprications as if it weremade by the High court and can be enforced by tire iinancirr services Board.

4 Case Studies

4'1 lnsider Trading - Zietsman and Another v Directorate of Market Abuse and another(a) The facts

The apperants are: First apperant: Zietsman, Gavin Lyoner (Zietsman)

rhe Respondents are: d:,'l"Hfff:;1,#:ff,,T",:i^H[,:,i;;ilJ* 
(pry) LrD

Arthoush in this.?,:,h":n,,?l# 
iT:::iil',,*J;ffi1ffi;".:ru:::lrities services Act(36 of 2004) (ssA), the judgenient is ,etevant to tn#inarrcLt uartets Act (FMA)1 9 of 2o1.,because

*tl3Tlil#T[;il1'ir,1i' and the crime of "insioer tradins" are uo,r identicar in both

Zietsman in his capacity of the cEo of Harrison and white lnvestments (H&w) started, in 2010 andearly 2011' with a strategy to acquire controlling interest in Africa celrurai ro*"r, Limited (ACT), bypurchasing a maiority interest' H&w contracted Dp cohen_consulting (pty) Ltd (Dpcc) to do avaluation of the business of ACT. During a meeting early in 2011 betwe"n H&w, ACT and Dpcc,ACT revealed that they managed to secure a provisionar roan of R g9 miilion from the rndustrialDevelopment corporation (lDc). ln thl cohen Valuation report, compiled by Dpcc on g February
;:[Tifltn 

toZietsman 
'ni Haw,hur" *r. reference maae to the exact amount of the roan and

on 28 January 2011 Acr issued a first stock Exchange News service (sENS) bulletin. ln this bulletin,the public was advised that ACT had secured oebt fuioing. ir.,u identity of the render and the amountof the loan was never revealed' This announcement had no effect on the share price of ACT. on .11March 2011 ' a second SENS announcement by ACT the detairs of the roan and identity of the renderii:il:lf ;i .Jl,: ;::il*:'ouncement 
caused the share price or Acr to increase by 54%, rrom

During the period between 28 January 2011, afterthe first sENs announcement, and 10 March 2e11,a day before the second SENS ,nnorn.Lrent, H&w acquired 19 4g1g77 shares in ACT.
(b) The Couft's Decision

The question before the court was whether the information of the loan, that ACT was aware of, can
s:J:yr"Xj: 

"insider information" and if the acquisition of shares was then asainst the security

The defence from H&w was i) That the information was not "specific or precise,, as the roan was onryapproved in principle and ii) that the information would not have a materiar effect on the share price
oril:}"?;#ff;r?t l" 

ssA (36 or 2-oo4)and section zt ir tneFMA and o"..,iou, the derinition



"specific or precise information, which has not been made public and which _
a) ls obtained or learned as an insider; and

') ':::ff; ,I:l',:y':;;:liii:l:;lio n,," a materiat errect on the price or vatue or any

;:"r'#l#::il:iffiiffiffi:il[:l''n in Europe and rhe United Kinsdom as we, and reiected

1' The information in Zietsman's possession was precise since there was a reasonabry andrearistic expectation that the roan agreement wourd be finarised.2' The court further regarded fl." inrorr.tion ,, pile-sensitive information and used the"materiality test" as recommended by the xing TrJk gioup. rhis test impries that the impactof the information on the share price must be materiairather than significant.
4'2 Market Manipuration - FSB v charres Edward Error Forsdick

Directorate of Market Abuse (DMA) _ First ApplicantFinancial Services Boards (FSB) _ SeconO ApplicantCharles Edward Errol Forsdict (iorsOicXi

Forsdick was authorised to trade in various trading accounts held with sanlam private wearth Ltd.cullinan Holdings Ltd (cuLP) shares-are listed on JSE Limited. on 3 septe mber 2ol4Forsdickoffered to sell 1oo cuLP shares atz.iocents per share from his cEE Forsdick account.

il"tff,'ffifl?,iL;llTJE:::J,H.to buy 1oo culp shares at 200 cents per share rrom his

These actions caused the CULP share price to increase from s7 cents per share to 200 cents pershare' Forsdick were investigated oy tne DMA for the contravention of section go(1)(a) of the FMA.section 80(3Xa) of the FMA 1ro or 2a12) furlher specifies fl.,rt it i, a contravention when:
"Approving or entering on a regulated my!<et an order to buy or sell a security tisted on that marketwhich involves no change in tie benifbial ownersnip orlii'security, with the intention of creating -!::l;? 

or deceptive appearance or ine tading ac,*tv in; or ii) an artificiar market price for, that

. The shares did not change beneficial ownership.
' The orders were place with the specific purpose of increasing the price of the shares.' 

J,i:"1:lfji?::"t":used 
a ralse appearance or tradins activity and thus created an artiriciar

(b) The Coufts decision

ffif*[.flffl,i:;:il'#il:lf.i:,,..80(1)(a) orthe FMA and the parties asreed to a

(a) The Facts

The Applicants are:

The Respondent is:



4'3 Market Disinformation - Directorate of Market Abuse v comair Limited
(a) The Facts

This is an order from the Enforcement Committee
The applicant Director of Market Abuse (DMA)fhe Respondent Comair Limited
on 5 November 2013 at 9:35 am comair announced on the stock Exchange News service(sENs) that Mr Rs Ntuli purchased 5772o1scorri,. shares at 300 cents per share. At 10:19am comair announced again on SENS that l\4r nr cro,, purchased zzzgq439 Comair sharesat 300 cents per share' Both was non-executive directors of comair. Both announcements was
[:jt"rt:* 

fact both parties sold their .r'.r". in*ad of buying shares as craimed in the

.?fJ::ilT::J:,tj[lr?r"[.,' rereased a correctionar announcement on sENs as soon as

(b) The Courts decision

The DMA determined that comair contravened section g1 of the FMA (55 of l ggg), which prohibitsfalse or misleading statements to be made that can infruence ftre piicl of ,nrr"r. The partiesreached a settlement agreement w-!9re a penaf or n zo 000 was imposed on comair for the
fiH1';#:[:f:"i""J,TiJJT,:yffi;X; "in"' 

o'0", *". siven .;,aicomai, had to pav R

ln my opinion' if comair could proof that they were not negrigent in their announcements, they hada strong case' section 81(2) of the FMi o"1"rri."r that a person who made such a farsestatement unconsciously, must publish a conection- r, ,oon as they become aware of thefalseness of the statement' comair published a correction within six hours from the publication ofthe first false statement' section 81 (3) further determinls that a person ,,who 
fairs to compry withsubsection (2) commits an offence'" This statement impries that a person who unknowingrypublish a false statement is not committing an offence if he publish a correction as soon as hebecomes aware of the falseness of the statement.

5 Ethical approaches to deal with insider trading

5.1 Virtue

Virtue theory is the first of the normative theories and focuses on the morar character of the personversus the rule based thinking of deontological. According to ihis a person,s actions are good or bad,because they are acting like a virtuous person would, not rike deontorogy which rooks at the action asgood or bad with ideas of virtue on top of that. Thus, , p.rron possesses practicalwisdom, or beingcompletely virtuous' or honest' lt is just important to also act in a correct mentar state for that virtue.There is for example the virtue or truih of statement or nonesiy in communication which examines thetruth value of one's statements to others and how these staiements impact others. The target of avirtue is the intended consequence. what was the person's intention when doing something? lf thevirtue is correctly carried out, consistent with its intended consequence or target, then a virtue isconfirmed' The mode of a virtue refers to the how or tre proclss of behaving rerative to a target. Thismeans' what process is followed in carrying out a behaviour that is a virtue. According to this theory,

B



an act is right if it hits the target of the virtue' Virtue theory thinks of actions to fa1 in three categories:Perfectionistic - referring to tre one good action that is the best action in a particular situation,permissive and minimalist' representing three levels .t nrro virtues o.naviour. perfectionist 
is highestlevel with all behaviour hitting ttre iarget, permissive iJin tre middre .no ,inlrrrist is the rowest, orminimum level of acceptablJuerraviour. The issue is wrricrr virtue shouro r liicr with? which targetshould I hit? The theory fails to 

"*pr,in 
this adequat"iv, i"rring us within incomprete theory. rn virtuetheory the motivation or intention oi tn" ,.to, shourd ajso be considered, thus racking in wisdom mayresult in unintended consequences' Many harmfulr.riui,i* are actioned from good intentions.

5.2 Deontotogical

This is the second of the three main groups of ethicar theories. This perspective requires peopre torationally consider and reflect on ft'eii intended actions ueiore acting. This perspective requires theindividual to be disciplined to rottowJne standard but recognizes the tension between one,s naturarinclinations that often confticts *iin ,""tion"il;]#;;=#,. actions one shourd consider the otherperson and applythis disciplined' rational mooe or-aci.g i..rllsituations, not just certain categoriesof situations' ln this perspective it'tur" i" no room fol rerativity and subjective consideration ofsituations' To the contrary there is a requirement to jenerarize behaviori ,. a norm or generarstandard in society' lt is only this ability to generariz. ,rio* domains that serves as main protectionagainst inconsistency' Normative behaviour implies ratner rigidly following the rules and the rulesclearly state what is right and what i. *rorg Deontorogicar thinking ooes 
-not 

recognize grey areasand expects one to always follow what the ,l"r .rvlni'il, .rn,t break the rule. The problem with
::ffii:T:n;:tn" 

thev lack ooiectivu evaluation criteria rerated to the worro-inat can assist one in

5.3 Consequentialism

consequentialism views actions by people in terms of their consequences and these may vary fromsituation to situation' Furthermore, the enos of a situation may iustify the means used. Behaviouraractions are iudged on strength of the..perceived consequences. where deontorogicar theory iscriticized for being too rigid and restrictive, conseqruntlra, is criticised for being too rean andpermissive' This theory is also deontic, because it focuses on one's actions, rather than one,s virtuous.However' it can be asked to what extent are the .on."qr"rres the resurt of a rure or the resurt of areal action? Are the consequences real, actual or are they onry expected? rnere are many differentconsequentialist positions to be taken' we may also choosl io ,ug.ro the onry consequence to be thepleasure derived from an action (hedonistic) orthe viewthaithere is a variety of things that can beconsidered good' Maximizing consequentialism believes on the best ort.or" o,- consequence isgood' the rest is all bad' A slightly moie lenient way is to view_oeveropment or sright improvement assufficient indication of good' you don't have to be the best. There is further ,"riutio,., regarding theelitent to which normative views pray a rore in the ethicar consideration

5.4 Rights-basedapproach

Rights based ethics says there are some rights, both positive and negative that all humans have basedonly on the fact that they are humans. 
,Basic human ,igrrts are captured in our fundamentarconstitution' The opposite of a rights-based approach is a uliitarian approach which says that goodoutcomes should be maximized, and bad outcomes shoulo Le minimized. Rights theory is a sub-category of deontological theory, which in turn belongs to the main group of norniative theories statinghow people should or ought to behave. Rights theory is furtier focused upon a person,s intentionsI



rather than the consequences of actions' Thus, behaviour that respects the rights of other people is
,..'J:[:,,.133i,i;i],fffi,::;Tf:l;on r'"' i*; ;;il thev arso have cert-ain obrisations to rurrir

6 Suitability of ethical approaches

An important consideration is that the various ethical theories can apply to individual behaviour andactions' but also operate within a business environmeni or context where morar decisions must be
;ffj: 

,;, 

t: J ::"fi :l :J,:?[T;j'"?i : :l;y; ] l :: il: 
;tkili, ;;i;;, ;;;;;' ; ;,, u n d ed by c. m p ex

Hence' strategies to address insider trading need to consider the micro, mid-level organizational leveland the macro or business environmental context ol. ,rrt"t level. Ethicat tenariou, cannot operatesolely at one of these levels, without implementing actions at the other. Understanding the articre bywayne Norman (Norman' 2013) it becomes clear that the theories pr..untuJnere, may be hardrysufficient to act as extensivu g,id"lir", at all revers of business. Thus, the first strategy wourd be atindividual level' where the indrvidual must be made aware of the varue of virtuous behaviour or actingwith honesty and good character. This is probably the flrst level of ethicar u"n*iour. lf a person atleast is oriented towards doing his best to behave well, chances are educed that he will compromise.Governing a company from a deontological perspective impties that the way things are done hereseeks to be morally right' irrespective of what exaory r.rriri right may ,"rn. rJentifying and puttingfonruard basic norms of right and wrong in a company's mission statement and living these values maygo a long way in preventing violations in behaviour. Tne morat dilemma with insiJer trading is havingaccess to information that is generally not known by the public, and acting upon that information.
Morally right behaviour may prevent in principle that information lies around or is easiry accessibre byinsiders' that they should not have ,...r, to. specifying limitations on trading or instilling a rule thatlegal trading should be announced before employees can trade may assist ii timiting ilegar trading.The company directors also have an obligation to ensure that information is shared with shareholderstimeously so that shareholders have access to the same information as insiders. This forward-thinkingtendency may be an application of consequentialist thinking, considering the consequences ifinformation is not made available to everybody to eel the ptaying field. Making information availableat the same time to all stakeholders may be an expression oithe respect for the rights of others. Forexample' the length of cabling between ihe computers of trale pratforms and brokers at the JSE mayeither put some at a disadvantage over others. Nano-second trading is now the norm and may beconsidered an effort to manage and rimit the potentiar of unfair advantage.

A discussion of the 
.t9qic 

on RSG programme Moneyweb (RSG, 11 April 2o1g) emphasized therelative ease with which insider tradini can be identifreo .i tn. inor,ol.i ,"r"i ,n", stated thattransactional data analysis is one *r! to determine whether insider trading has occurred. Forexample' if an insider starts transacting a short period before an upcoming trade Lvent, this can easilybe detected by information systems' lt-was then stated that chances of successful insider trading havebeen minimized substantially. This equates to what McGee describes as price Jrops when tradingincreases are noticed by the market. These happen in response to volumes of trade occurring.
McGee (McGee' 2008) maintains that insider trading is not arways inherenly unethicar, as purpoftedin popular media statements, and characteristic oJ a deontological perspective, indicating somebehaviour is inherently right or wrong. lnsider trading ,..oroing to this perspective wourd be inherenry
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wrong and unethical' This author argues such perspective is an incorrect perspective to take. Thedifference between legality and moraiity should also be considered. He states that inside informationis continuously used by people in different contexts, such as tax compretion to ensure the tax corector
:rtJi"r":iil ;J1?jfl'r[1]'nore 

than what he deserves tn this kind or exampre both parries win,

Taking a utilitarian perspective, when both parlies gain (profit) and nobody is harmed and there issome element of being in the right place at the rightlim",'il''"n the transaction was correct. rt is thus
;:H?,i,.i?l:ilt:,1n" 

consequences were positive and beneficiatto both p,ti"., r," information onty

Taking a virtuous perspective to insider trading, it could be argued that making known ones insideinformation in a situation where nouooy else has tn" iniormrtion, wourd be jeemeo 
exceedingrygenerous to those others wanting to trade, but not nrring ih" inforrrtion. Thelerer in this case isand from this view' has no 

'o,..1 
obtigation to discrose 

-hi. 
inforr"tion to others. He just took thebenefit of an opportunity to get a higheiprice for his stock.

A'level the playing fie]d or human rights argument that says everybody should have the same accessto information and the same chanle to trade, disregards competitive advantage gained by skiilspecialization' This means that the person who does his homework because he is better skired thanthe next person' and therefore able to work for getting information, is discriminated against if thisperspective holds' McGee (2oo:211) argues the level thJplaying fierd argument onry harms everybodybecause it reduces efficiency and viilates rights. rro,.n ir,i, perspective it can be argued that
::?]|:::: 

some people from using their specialized skils and knowtedse for personar sain cannot be

7 Conclusion

It is concluded that there is no straight answer to whether insider trading is ethical or not. Applyingutilitarian ethics or a deontological-perspective is difficult because it is not possible to determineexactly when something is right and when it is wrong. using a consequentiarist perspective may assistas ne then look at the consequences and if everybooy, the"market and the organization benefits thenit is not wrong to trade from the inside.

It seems that a human rights perspective has its flaws because it tries to argue that the playing fieldshould be level' and as in south Africa, this implies trat peopre are sometimes excluded or punishedbecause they are better skilled or have more knowledge than the next person, but because they areof certain race' they are excluded. of course, all this is in the interest of levelling the playing field.
Applying a virtuous perspective would be exempla ry of agenerous position where someone undercutshimself to ensure everybody benefits' To the contrary it cln be argued that the market is clever, thereare other people out there that also know, can read and observe changes in the market and actsimilarly, bringing down the price when supply increases.
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