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1. Introduction and background
The Labour Court is constantly called upon to review Arbitration Awards issued by the Commission for Conciliation, Mediation, and Arbitration (CCMA). The Labour Court can confirm or reverse a decision made by the CCMA by reviewing the evidence presented during the arbitration hearing, by interpreting the CCMA rules and by evaluating the related provisions of the Labour Relations Act 66 of 1995 by the Arbitrator.
The following report deals with the Labour Court review case of Glencore Operations South Africa (PTY) LTD (Lion Ferrochrome) v Simon Mohubedu Rantho (2016). The case was heard by acting judge R.A.L. Harper on 6 July 2016 and judgement was handed down on 30 September 2016. This case relates to a Review Application by the Applicant, and a Cross-Review application by the First Respondent against the award of the Arbitrator, Mr. S.M. Rantho, a CCMA Commissioner. At the Labour Court, both the Applicant and the First Respondent were represented by the private legal firm Edward Nathan Sonnenbergs.
On 1 August 2011, the Arbitrator found that the dismissal of the First Respondent was substantively unfair, ordering the reinstatement and backpay compensation in favour of the First Respondent, also replacing his dismissal from the employment of the Applicant with a final written warning valid for 12 months from the date of issue.
The Applicant charged the First Respondent with gross insubordination after he failed to report for duty as requested by the Applicant. The First Respondent, who was represented by his union, National Union of Mineworkers (NUM), was found guilty at the disciplinary enquiry held on 28 January 2014, and he was dismissed by the Applicant on 16 January 2014. His appeal was dismissed on 7 February 2014.
A detailed account of the Glencore case will be discussed in this report and will include a description of all the role players present during the Glencore case; a transgression description; the facts pertaining to the case; as well as the mitigating factors which were evident during the case.

0. Role players during the Glencore case
The following role players form a central part of the Glencore case and will be referred to throughout this report as follow:
· Applicant/employer: Glencore Operations South Africa
· First Respondent/employee: NUM, on behalf of member Simon Maripane
· Second Respondent: Commission for Conciliation, Mediation and Arbitration (CCMA)
· Third respondent/Arbitrator: Simon Mohubedu Rantho, a Commissioner of the CCMA
· Acting judge of the Labour Court: R.A.L. Harper
· Mr. Mthini: representing the First Respondent NUM official 
· Mr. D. Masher: lawyer from Edward Nathan Sonnenbergs representing the Applicant
· Mr. E.S. Makinta: lawyer, also from Edward Nathan Sonnenbergs, representing the First Respondent at the Labour Court 
· Ms. Colleen Tema: witness for the Applicant
· The shop steward: Simon Maripane, the First Respondent, was the appointed Full-Time Health and Safety Shop Steward for the Applicant, Glencore

0. Transgression description
The First Respondent was informed by the Applicant on 26 September 2013 after an election had taken place that he will be removed from his position as “Full-Time Health and Safety Shop Steward” to “Raw Materials Operator” for the period between 19 September 2013 to 19 September 2016 (Glencore, 2016). The First Respondent failed and refused to obey that instruction, as he did not return to that position as from 1 December 2013 to carry out his duties and responsibilities. During another meeting in December 2013, the First Respondent was reminded and told by the Applicant accordingly about the new instruction. The First Respondent again failed and refused to obey the instruction (Glencore, 2016).

During late December 2013 the First Respondent was called to another meeting with the Applicant where he was once again instructed to return to his position and where he was further warned that there could be disciplinary implications if he failed to obey and comply with the instruction given. The Applicant warned the First Respondent on 31 December 2013 that his refusal or failure to return to the position constituted misconduct. The Applicant also explained to him that failure to return to his position would result in charges of disciplinary offences brought against him and he would be required to attend a disciplinary enquiry. The First Respondent failed to obey the Applicant’s instructions once again, which led to the disciplinary hearing which took place on 28 January 2014 (Glencore, 2016). The Applicant made charges of gross insubordination against the First Respondent on the basis that the instruction had been repeated and the insubordination was serious in nature (Glencore, 2016).
 



0. Facts of the Glencore case
During the Glencore case, it became clear that the First Respondent repeatedly broke the company’s disciplinary code/company policy. The company’s actions to rectify the behaviour of the First Respondent through disciplinary warnings did not deliver any results. The purpose of the disciplinary codes of the Applicant was to be educational and not punitive. After all else failed, the Applicant dismissed the First Respondent.
The statement above is motivated by the following filter tests:
i. Substance
· Is there a rule? Yes, the company’s disciplinary code/company policy.
· Was the rule known? Yes, the First Respondent received previous warnings for the same offense.
· Was the rule broken? Yes, the First Respondent did not comply with the disciplinary code/company policy even after multiple warnings.
ii. Procedure
The procedural aspect was not in dispute and it was illustrated by the fact that disciplinary inquiries were held by the Applicant.
iii. Arbitration
The Commissioner became consumed with the collective agreement and based his finding on that basis instead of focusing on the core of the case.
iv. Correct behaviour
The First Respondent should have recognized the situation he found himself in and addressed the situation by consulting with NUM and the Applicant to reach a solution. If NUM removed him in a manner that did not comply with their own constitution/rules as submitted to the Registrar of the Department of Labour, he should have challenged that aspect. Instead, the First Respondent chose to stonewall the situation by challenging the problem holistically and deal with the symptom of the problem and not the core problem itself.



0. Mitigating factors
Mitigating factors can also be referred to as “extenuating circumstances” or “aggravating factors” (Nel et al., 2016:356). According to Roberts (2011:xiii), mitigating factors are the factors which makes a sentence more or less severe. Roberts (2011:xiii) further points out that such circumstances may have a substantive effect on the severity of the sentence and may raise complex ethical and practical questions. Mitigating circumstances are therefore of paramount importance in sentence determination.
Certain applicable mitigating factors which are evident in the Glencore case are further discussed below:
5.1 Termination and replacement
The Arbitrator found that the dismissal was substantively unfair, reinstated the First Respondent as from the date of dismissal and replaced the dismissal with a final written warning operative for 12 months from the date of issuing the warning. The Arbitrator also awarded the First Respondent “pay back” equivalent to 7 months remuneration.
5.2 Gross insubordination
The First Respondent seeks to Cross-Review the awards of the Arbitrator on the basis that the Third Respondent should not have found that the First Respondent was guilty of gross insubordination in the first place and accordingly the Arbitrator erred in issuing a final written warning.
5.3 Unacceptable practice
At the Labour Court, the Applicant was represented by Mr. D. Masher from the firm Edward Nathan Sonnenberg and the First Respondent was represented by Mr. E.S. Makinta, also from the firm Edward Nathan Sonnenberg.
5.4 Defective records
During the arbitration process at CCMA the recording system did not work properly and the evidence had to be recorded manually. In this case, both parties should have maintained written notes of the evidence given during the arbitration. It is necessary to record that where the parties are advised that the recording system is not operational, this should encourage them to either use their own recording devices or to properly transcribe the proceedings in longhand.

5.5 Test of materiality of evidence not properly dealt with
Glencore’s legal representative admitted that there was no importance in transcribing their witness’ evidence because they had submitted the part which was relevant. This was of material importance because in order to test materiality, they needed to go through the evidence fully to determine its relevance. Neither of the legal representatives were available at the arbitration and therefore they could not transcribe or reconstruct the evidence to test its materiality.
5.6 Evidence in chief of the only witness of the applicant was neither transcribed nor reconstructed
When the parties fail to prepare a proper record, it has the effect of a potential compromise of the Labour Court and this may lead to the miscarriage of justice. In this regard, where the evidence relied on is from only one witness, questions were raised regarding the integrity of the witness, whether he testified on satisfactory grounds, and whether he convincingly dealt with the issues. All these become aggravating circumstances in the judgement of the Labour Court on the Glencore case.
No meeting was arranged with the First Respondent’s representative to share notes, even with the Arbitrator. At the time, both parties did not have legal representatives and the recording was overlooked with more focus being put only on the affidavits and heads of arguments. The reviewer only focused on the affidavits and heads of argument and ignored the reconstruction of the recording which was the chief witness on what transpired in arbitration. This added to the mitigating/extenuating circumstances in the Glencore case before the Labour Court.
5.7 Interest of fairness
Even though there were sufficient common cause facts that could be used to reach a decision, it was also noted that not enough opportunity was given to peruse the evidence in chief of the only witness of the Applicant. This also combined with the time it took from when the First Respondent was dismissed on 7 February 2014 and his case was only heard in the Labour Court in July 2016. 
5.8 Appropriateness of the Commissioner’s decisions during the arbitration process
The appropriateness of the Arbitrator to reinstate the First Respondent despite his deliberate refusal to obey instructions brought about questions on whether the Commissioner’s decision was reasonable. The reasonability of also granting compensation when an employee had a material breach of conditions of employment in the form of insubordination was another circumstance considered by the Labour Court.
0. Conclusion
The Glencore case provides an insight into conflict within a workplace environment and supports the fact that conflict in employment relations is unavoidable. Employment relations are human relations in a particular context. In this particular case, the conflict between the Applicant (employer) and the First Respondent (employee) was evident and eventually led to the legal battle. As with any conflict, some can be destructive but some can yield positive effects, and that is what is evident in this case with the order from the Labour Court (Glencore, 2016). The conflict of the Glencore case provided beneficial effects, in that it brought about clarity and altered the boundaries of acceptable behaviour between the employer and the employees.
The disciplinary procedure by the Applicant was never subjected to doubt. The First Respondent, or employee, continuously failed to fulfil his duties even after numerous warnings from the applicant. According to Glencore (2016), the following orders were made: the Review Application was granted and the previous Arbitrator’s order was not awarded by the dismissal of the First Respondent; no compensation was granted for the First Respondent; the Cross-Review was dismissed; and the order for costs in the Cross-Review was denied. In the context provided in the above-mentioned report, it is clear that there was not any merit in the Cross-Review. 
The unavailability of critical historic records has forfeited the transparency of the proceedings which prevailed during the arbitration. This then created an incomplete and questionable practice and further tempered with the trust of the arbitration process. While the Commissioner became consumed with the collective agreement and based his findings on that basis instead of focusing on the core of the case, it became questionable whether the Commission lived up to its function in handling this dispute. One of the Commission’s main functions is conciliation and arbitration of unresolved disputes between an employer and employee(s), and in this case it did not fulfill its duty.
According to Nel et al. (2020:206), the Labour Court has the power to make any appropriate order, such as a declaratory order, and also the power to order compliance with any provision of the LRA (Labour Relations Act 66 of 1995) or any employment law. With reference to the order made by the Labour Court in the Glencore case, the Labour Court acted within its mandate and it is unquestionable that the Applicant did institute a fair disciplinary process against the First Respondent.
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