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The labour court case selected for this discussion is case no. JR 1906/14. The case revolves around a matter between Glencore Operations South Africa (Pty)Ltd, and Simon Maripane who was represented in the proceedings by the National Union of Mineworkers (NUM). The matter involved a collective agreement between the Applicant and NUM, termination and replacement, gross insubordination, and a supposedly unfair dismissal. The case was first taken to the Commission for Conciliation, Mediation and Arbitration (CCMA) where the findings of the Arbitrator were deemed unsatisfactory by both the employer and employee involved. The case was then taken to the labour court.
The Labour Relations Act 66 of 1995 (LRA) stipulates that a collective agreement is a written agreement between registered trade unions and one or more employees and/or employers. This written agreement concerns the terms and conditions of employment or any other matter that may be of mutual interest to the parties involved. In this case an agreement was reached between the employer, Glencore Operations South Africa, and the trade union, NUM, to elect and appoint a NUM member as the Health and Safety Shop Steward for the organisation. 
The election was held in 2012 by NUM and Simon Maripane was elected for the full-time role of Health and Safety Shop Steward. The tenure of such a position was intended to last thirty-six (36) months. Subsequently, for reasons not stated in this case, NUM held another election in 2013 which resulted in the appointment of a new person in the role of Health & Safety Shop Steward. The position Simon Maripane held was therefore terminated and he was replaced. In accordance with the stipulated regulations, NUM notified Glencore of the termination and replacement. In response, Glencore notified Simon Maripane of this change and that he was to return to his prior position as a raw materials operator. This however did not materialise as Simon Maripane refused, even with three attempts by Glencore representatives explaining to him that disciplinary action would follow due to misconduct and insubordination. Discipline is the action initiated by management to maintain a sound employment relationship by directing employee behaviour through corrective action towards acceptable conduct within a system of established Company rules. It furthermore serves to prevent the occurrence, spread and recurrence of misconduct, infringements and serious malpractice that are contrary to the interests of the Company and its employees.
Mr. Maripane’s refusal or failure to assume position, even after numerous warnings, resulted in Glencore calling a disciplinary hearing. During the disciplinary hearing, Mr. Maripane was found guilty of gross insubordination and subsequently dismissed. Gross insubordination is defined as behaviour within the workplace that demonstrates a lack of adherence to one’s obligations which can result in loss (Van Wyk, 2021). Prior to dismissal, the employer must ensure that the disciplinary rules of the organisation are followed in accordance with the Labour Relations Act 66 of 1995. According to this act, the approach used for disciplinary actions should be to correct employees’ behaviour through a graduated system of disciplinary measures such as counselling and warnings. Glencore did act in accordance with the LRA.
Mr. Maripane’s attempt to appeal the decision was futile, and the route of engaging with the CCMA was then followed. The Arbitrator at the CCMA deemed the dismissal unfair and instructed that Mr. Maripane be reinstated. Further to the reinstatement was to award the First Respondent with seven months of back-pay and to issue a final written warning.
The Applicant (Glencore Operations South Africa) lodged a review application against the judgement passed by the Arbitrator who ruled to reinstate the First Respondent (Simon Maripane) after initially being dismissed by the Applicant. 
The Applicant followed a natural progression in terms of a typical disciplinary procedure whereby engagement was first held with the First Respondent. It can be deduced that the act of counselling places an emphasis on correcting the undesirable behaviour or substandard performance. Where counselling has failed to achieve the desired result, it will lead to written warnings being issued. No formal hearing must be convened for a counselling session however the employee still has the right to be represented during a counselling session.
The taking of appropriate disciplinary action is an indefeasible right of any supervisor and manager in the Company where a subordinate employee has acted in a manner prejudicial to the interests of the Company or in breach of Company standards.
In this case it can be clearly demonstrated that the First Respondent has been unwilling by way of attitude, words and/or deeds, to obey, accept, or execute a lawful and reasonable instruction from the Applicant.
The remainder of this discussion revolves around the labour court case that followed arbitration.
[bookmark: _Toc71276720]Transgression description
The case involving Glencore, the CCMA, and Mr. S. Maripane as heard by the Labour Court in September 2016 deals with the transgression of gross insubordination. The case, interestingly, deals with the typical initial consequences of gross insubordination and then with the legal avenues available to the parties concerned.
As mentioned above, ‘gross’ as referred to in the term ‘gross insubordination’ means behaviour within the workplace that is of such a reckless nature that it demonstrates a clear lack of adherence to one’s obligations and could or does result in injury or loss (Van Wyk, 2021).
Gross insubordination entails refusal to carry out an instruction or a set of instructions. For gross insubordination to be relevant the instruction/s must satisfy certain criteria. The following criteria are to be satisfied; the instruction must be clear as given by the employer or manager (the employees must be aware of what is required of them), and the instruction must be fair and lawful (the employee/s should be able to carry out the instruction and it should be legal to do so) (Van Wyk, 2021).
Following the election and placement of a new Health and Safety Shop Steward in 2013, the First Respondent was instructed by both NUM and the Applicant to return to his previous position as raw materials operator. The First Respondent refused this instruction under the premise that he was seeking clarification from NUM regarding the election.
In December 2013, the Applicant issued the First Respondent with a warning of disciplinary action should he continue to refuse instruction and later in January 2014 found him guilty of gross insubordination which was followed by the termination of his employment.
The events that followed the dismissal, as elaborated on later in the facts of the case, are systematically outlined and summarized as follows:
1. Mr. Maripane referred a dispute to the CCMA.
2. Arbitration by the CCMA. Mr. Maripane was awarded ‘back pay’ and reinstated as a raw materials operator.
3. Review Application to the Labour Court of the Arbitration Award by Glencore.
4. Review Application granted; Arbitration Award substituted with dismissal.
The decision by the Labour Court was taken since Glencore’s Disciplinary Code and Procedure – whereby a written warning operates for 12 months for insubordination – did not form part of the collective agreement between NUM, Glencore and Mr. Maripane.
A collective agreement in this context is similar to a contract concerning terms and conditions either of employment or of another mutual interest between a trade union and an employer. The Labour Relations Act Section 23 states that a collective agreement takes precedence over an individual contract of employment when there is a disagreement of interpretation between the two (Nel et al., 2020:191).
The decision to dismiss, following three recorded and admitted instances of insubordination, was thus seen by the Labour Court as justified and the Review Application was granted. 
[bookmark: _Toc71276721]The role-players and facts of the Labour Court case
1.1 [bookmark: _Toc71276722]The role-players
The following individuals and organisations were key role players in the case presented to the Labour Court on 6 July 2016. 
The Applicant, Glencore Operations South Africa (Pty)Ltd, employer of the First Respondent attempted to set aside the award given during Arbitration by the CCMA and to apply for appropriate dismissal. The CCMA, according to the LRA, is an independent third party assigned to dissolve disputes.
The First Respondent, Simon Maripane, was represented by the National Union for Mine workers (NUM). Simon Maripane was a Glencore employee, under cross review by the Labour Court for gross insubordination, in contrast to what was awarded during the process of arbitration. Arbitration, according to the Labour Relations Act (LRA), is the process of resolving disputes by using an independent third party that is constructed to listen to both cases and make an award of binding nature. 
Third Respondent, Simon Rantho, Commissioner of the CCMA conducted the Arbitration process between the First Respondent and the Applicant. 
Acting Judge of the Labour Court of South Africa, R.A.L. Harper conducted the review and cross-review case.  The Labour Court, according to the LRA, is a superior Court in South Africa with the authority to resolve labour cases between employee, employer, and representative organisations. 
1.2 [bookmark: _Toc71276723]Outlined Facts of the Labour Court Case
Disciplinary action was taken in early 2014 by the Applicant upon which the First Respondent was charged with insubordination. This resulted in the First Respondent being dismissed on 16 January 2014 by the Applicant. An appeal issued by the First Respondent was declared unsuccessful on 7 February 2014. 
During Arbitration, the Arbitrator found the Disciplinary Code and Procedure as part of the Applicants’ Collective Agreement and therefore concluded the dismissal unfair. The Arbitrator called for reinstatement of the First Respondent, awarded him 7 months back pay worth R60,296.04 and replaced the dismissal with a final written warning. The Applicant requested a review application to the Labour Court for Award given during Arbitration on 1 August 2014 and the First Respondent requested cross-review of gross-insubordination ruling against him.
The Case was presented in Labour Court on 6 July 2016, ruling in favour of the Applicant, stating that the Disciplinary Code and Procedure was not part of the Applicants’ Collective Agreement. 
1.3 [bookmark: _Toc71276724]Errors Made during Arbitration
The legal Representatives of the Applicant did not prepare a comprehensive record of Arbitration in 2014. No form of communication conducted between the Applicant, First Respondents’ Representatives and Arbitrator to address the record of testimony during Arbitration, was documented. The legal representatives of both parties were absent during the Arbitration process, excluded material in the record and thus failed to comply with the Rules of Labour Court 7A (5) and 7A (6) with the focus on clause 11.2.6. Rule 7A (5) focuses on the availability of records and the certification of copies made, where rule 7A (6) focuses on the distribution of record copies to the registrar and other bodies involved. Clause 11.2.6 states that only portions of a record are necessary for purposes of the review. 
The duties of all parties are mainly to ensure compliance with Labour Court Rules. This includes a comprehensive record of testimony during Arbitration and the effective reconstruction thereof. Failure to prepare appropriate records can lead to inaccurate information presented in Labour Court and the miscarriage of justice. 
[bookmark: _Toc71276725]Mitigating factors
Glencore (Employer) in the case against Mr Simon Maripane should have considered mitigating factors when deciding on the appropriate disciplinary sanctions for Mr Maripane. Once the conclusion was reached that the employee is guilty of the alleged misconduct, the employer must then turn its mind to any factors that might explain or defend their behaviour, or that may have contributed to him acting in such a manner. The employer would then need to consider whether any such mitigating factors might warrant a lesser sanction being imposed in the circumstances. The employer has a duty of giving the employee the opportunity to argue mitigating factors. The employer must explain that the verdict is guilty, and that the employee has the right to bring mitigating factors. The employer must explain to the employee what mitigating factors are and give the employee time to consider and explain their mitigating factors.
The mitigating factors that may have been considered in this case are:
If the employee has any current physical or mental illness, stress for example. In such circumstances, it would be advisable for an employer to look at the matter with a degree of sensitivity and consider obtaining medical evidence.
If the employee was experiencing any personal issues that may have contributed to their conduct such as bereavement or divorce. In such a case it would be appropriate for the employer to consider how long the problem is likely to last and whether it could be considered a mitigating factor.
Employers should balance matters such as length of service and disciplinary record against the seriousness of the misconduct.
Having considered any mitigating factors, the test in unfair dismissal cases is whether dismissal falls within the “band of reasonable responses”. Therefore, the fact that a lesser sanction could be considered does not mean dismissal will be unfair provided that the dismissal remains one of the reasonable sanctions.
The disciplinary procedure must take extensive steps to ensure that justice is achieved. Nel and Kirsten (2016) allude to the fact that mitigating factors are also important in these proceedings. The conclusion to arrive at dismissal of an employee, should be guided by many factors, some of which could be aggravating factors that may make the contravention more serious, or mitigating factors that may make it less serious, and these should be weighed against one another in determining the severity of the case.
The LRA, on whether to impose dismissal as penalty, argues that employees' circumstances should be considered. These would be argued in a separate enquiry, wherein enquiry factors to determine sanctions are discussed and considered. To dismiss an employee on their first offence is inappropriate (Van der Bank, 2010:285), and it should not be the immediate sanction imposed.
[bookmark: _Toc71276726]Conclusion
Prevalent in the discussion of the case, one can highlight that it is salient as an employee to always be dutiful in the workplace and, where the need arises, lay complaints against whatever you perceive to be unfair treatment through appropriate means. The Applicant, in this case, exhausted all routes to get the First Respondent to return to his former role as raw materials operator. The First Respondent blatantly ignored these instructions in an attempt to retain the position as the full-time Health and Safety Shop Steward.
Following three recorded and admitted instances of insubordination, the dismissal was seen as just and the review application was granted by the Labour Court. According to the presiding judge, the Applicant had done all it could and had no choice but to dismiss the First Respondent since no commitment was shown by the latter to resume his former position.
Implications of the case
The court substituted the reinstatement of the First Respondent by the Arbitrator of the CCMA with a dismissal. This means that the First Respondent may not return to work in the Applicants work place. The judgment clearly stated that the First Respondent had been dismissed on 7 February 2014. This means that all relationships between the Applicant and the First Respondent have been terminated. Therefore, the First Respondent will have to look elsewhere to find employment.
No compensation was granted to the First Respondent. This means that the Applicant is not required to provide any financial, or other, benefits to the First Respondent. The First Respondent having been dismissed is not entitled to these. All parties must bear their own cost. This is a case of fair judgement with lessons learnt for all parties involved.
The court believed that the First Respondent erred and should have reasonably seen the disastrous consequences of his action of refusing to heed the warnings made by the Applicant. The First Respondent should have taken steps to mediate not with the Applicant, but with NUM on the subject matter. The First Respondent should not be excused for his ignorance and should be held liable for the breach of its contract with the Applicant.
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