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[bookmark: _Toc71549718]1. Introduction and background
South Africa is a country where more than 60% of the households are still earning their income through wages/salaries (Statistics South Africa, 2019). This indicates that more people spend approximately nine hours (9) hours per day, not only working but also engaging with their employers (Statistics South Africa, 2020). No matter how harmonious the relationship between the employer and employee is, disputes/disagreements/fights will develop. Hence the Constitution of the country, in the Bill of Rights, Section 23 (Labour Relations) addresses this relationship. This relationship is further addressed in detail in Labour Relations Act no. 66 of 1995.
Even with all the above-mentioned rules and regulations and others like the Basic Conditions of Employment Act, 1997, the disputes/fights are unavoidable, due to the perception of Distributive, Procedural and Interpersonal Injustice. Thus, The Commission for Conciliation, Mediation and Arbitration (CCMA) and ultimately Labour Court was formed in order to resolve the labour disputes. (Nel, 2016:21)
Mr Maripane found himself seeking the intervention of the CCMA, subsequent to his dismissal by the employer, Glencore Operations South Africa (Pty) Ltd (Lion Ferrochrome). The employer’s reason for the dismissal of Mr Maripane is gross insubordination. The Arbitrator (CCMA) ruled in favour of Mr Maripane, instructing his reinstatement and remuneration for the previous seven (7) months. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:3-9)
The judgement to be discussed in this report was issued by the Labour Court, in a Case JR 1906/14, where the applicant is Glencore Operations South Africa (Pty) Ltd (Lion Ferrochrome), First Respondent is National Union of Mineworkers (NUM), on behalf of Mr Simon Maripane and the Second Respondent is CCMA, represented by Mr Simon Mohubedu Rantho. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:1-2)
The applicant has taken the ruling by CCMA to Labour Court, asking the court to review and set aside this ruling, while on the other hand, the First Respondent is asking for cross-review on the CCMA ruling of gross insubordination and sanction of a final written warning. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:3)

[bookmark: _Toc71549719]2. Transgression Description
[bookmark: _Toc71549720]2.1. What is Gross insubordination?
Gross insubordination is another name for gross misconduct and this is where a worker denies taking a sound, informational order given by an administrator or manager. For it to be gross insubordination, the act must be so genuine that it breaks any belief or certainty between a boss and their employee. Normally, this will warrant summary dismissal. Another term for this is “dismissal without notice”. (Brighthr, 2021)
Within the perfect working environment, all staff treats each other with regard. But tragically, each work environment comes with its issues, including representatives who can demonstrate to be troublesome for one reason or another. (Brighthr, 2021)
Parikh (2020) maintains that for it to be recognized as insubordination, the behaviour of the employee needs to incorporate one or more of the following – direct, wilful, intentional, and/or calculated challenge to the employer’s authority. To demonstrate insubordination, evidence that highlights the following features needs to be provided:
i.	The employer gave the employee a direct order
ii.	The order was lawful and reasonable in nature
iii.	The reasonableness of the order that was given was understandable and in line with the job description of the employee
The order itself may take the frame of a verbal mandate, composed informational, the obligations as portrayed in a work depiction, and even an inferred set of obligations where no formal work depiction exists. (Brighthr, 2021)
[bookmark: _Toc71549721]2.2. Gross Insubordination in the Glencore Operations SA v Simon Mohubedu Ranthu labour court case
According to The South African Labour Guide (2021), when dealing with disciplinary procedures, a few basics need to be acknowledged regarding complaints or transgressions. In this context, a process of discipline exclusively deals with matters concerning misconduct. 
The transgression description of the court case highlights the following:
      (a) Refusal or failure to assume position 
      (b) Reasonable instructions given 
      (c) Gross insubordination 
(Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:2). 
The dispute arose on the 1st of December 2013 at Glencore Operations SA, Number 39 Melrose Boulevard, 3rd Floor, Worley Building, Melrose Arch, South Africa (Glencore, 2021), and the name of the transgressor was Mr Simon Maripane.
In the labour court case of Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14) (2016: 7), it was held that the offence of gross insubordination was constituted by the fact that the employer (Glencore Operations SA) gave a lawful and reasonable instruction/order and the employee (Mr Maripane) refused to obey that instruction/order in an intentional and serious manner, and it was seen that the employee’s behaviour to some extent presented a wilful and serious challenge to the employer’s authority. (Phala, 2021)
Phala (2021) states that it is a known general principle that it may very well be expressed, in a court case, that in an event where a rule enacted by the employer is violated or the employee fails to observe this rule or obey the employer’s lawful and reasonable instruction it is regarded as a serious misconduct. The following requirements play a role in proving that the Mr Maripane’s actions demonstrated gross insubordination:
(a) It was clear that the employer did in fact give an instruction to the employee, and to some extent this instruction was given in three occasions;
(b) The instruction was, in essence, lawful considering that Glencore Operations SA did advise Mr Maripane that he would cease to be the Full-time Health and Safety Shop Steward (after being informed that he will be replaced) and he was instructed to return to his position in the raw materials department; therefore Mr Maripane was expected to obey this reasonable instruction.
(c) The Arbitrator (Mr S.M. Rantho) found that Mr Maripane had engaged in misconduct by refusing to obey the instruction but found that there was a single offence and that as the Disciplinary Procedure formed part of a collective agreement, the Applicant could not deviate from the Disciplinary Procedure when deciding upon the sanction. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:9)
When Mr Maripane refused to accept the change in conditions it constituted uncooperative behaviour. He could have dealt with the matter and resolved it in at least 4 weeks, however by failing to resume his original position as Raw Materials Operator, he became involved in gross insubordination. The instruction given to Mr Maripane by Glencore Operations SA took the form of a verbal directive/written instruction. This instruction was in line with the duties and responsibilities described in the job description (Raw Materials Operator) of Mr Maripane. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:7-8)
This act of gross insubordination caused the employment relationship between Mr Maripane and Glencore Operations SA to deteriorate, and it hindered the usual and well-ordered functioning of the raw materials department.

[bookmark: _Toc71549722]3. The role players and the facts of the case
[bookmark: _Toc71549723]3.1. Commission for Conciliation, Mediation and Arbitration role players
a) Commissioner/Arbitrator (Simon Mohubedu Rantho) third respondent. An appointed person to review the processes on how the case was handled and if they followed the correct or lawful processes, and has the power to advise for a review if the protocol was not followed (Barber, 2012).
b) Acting Judge: R.A.L. Harper, oversee the labour court’s rulings or judgements, hence he or she attached the signature of approval (Conley, O'Barr, & Riner, 2019).
c) Transgressor: (Mr Simon Maripane) an accused person, or defendant (Knight, 2018:475).
d) Representative: (NUM- First Respondent) can be a UNION representative or anyone related to an accused person and can appear on half of the Transgressor, in order to protect his rights and make sure that the hearing proceedings are run in a fair manner. In this matter, NUM appointed Mr D. Masher and Mr E S Makinta from Edward Nathan Sonnenbergs’ firm as first representative (Conley et al., 2019).
e) Witness: (Ms Colleen Tema) a witness is someone who has knowledge about a matter, whether they have seen it or took part within it. A witness who has already given testimony in a proceeding can be recalled to give further testimony. (The People's Law Dictionary, 2005)

[bookmark: _Toc71549724]3.2. The facts of the case
Glencore Operations South Africa (Pty) Ltd (Lion Ferrochrome) is an employer of the first respondent (Mr Simon Maripane).  Mr Simon Maripane is permanently appointed as Raw Material Operator by the Company. The organized labour within the Organization representing the majority of employees is the National Union of Mineworkers (NUM). During 2012 the employer and the National Union of Mineworkers (NUM) entered into a Health and Safety agreement which stipulated that a full-time health and safety shop steward would be appointed by NUM at the Employer premises. The organized labour has a collective agreement to facilitate the election of Health and Safety Shop Steward for a period of three (03) years by members through voting.  An elected official will sign a contract and upon expiry of the contract, the employee goes back to the original position of employment with the employer. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:6-7)
First responded Mr Simon Maripane was elected in 2012 as full-time Health and Safety Shop Steward which he served only for one year period. In September 2013 another election was held to replace him and was entitled to participate in the elections.  He was duly advised of his replacement by his trade union (NUM) on 26 September 2013. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:6-7)
The employer requested Mr Simon Maripane to return to his permanent position as Raw Material Operator for three (03) occasions by 31 December 2013 which he failed. Applicant advised the first respondent that his behaviour or refusing to obey the employer’s instructions result in gross negligence as per the signed contract of employment. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:6-10)
Internal disciplinary processes were held and the employee was dismissed on 07 February 2014 for gross insubordination after he failed to obey instructions of the employer for three (03) occasions to return to his permanent position. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:8)
Mr Simon Maripane was dissatisfied and referred his matter to Commission for Conciliation Mediation and Arbitration (CCMA). Commissioner was appointed to the case and ruled in his favour that dismissal was substantively unfair, reinstated the First Respondent as from the date of the dismissal, being 7 February 2014, replaced the dismissal with a final written warning operative for 12 (twelve) months from the date of the issuing of the warning and awarded the First Respondent “back pay” in the amount of R 60, 296.04, being the equivalent of 7 (seven) months’ remuneration. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:3-9)
The Applicant, Glencore Operations South Africa (PTY) Ltd (Lion Ferrochrome) applied for a review of the matter at Labour Court, seeks that they must set aside the award of the Arbitrator and requests that the Labour Court should find that the dismissal was the appropriate sanction in the circumstances. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:3)
Labour Court reviewed the decision of the CCMA and found that the employer dismissal sanctions were appropriate and ruled in favour of the Applicant (Glencore Operations South Africa (Pty) Ltd (Lion Ferrochrome) that Mr Simon Maripane must be dismissed as he failed to obey the instructions of the employer. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:14)

[bookmark: _Toc71549725]4. Mitigating factors
Mitigating factors are those connected to the commission of the offense, the defendant, or the victim which the sentencing court considers as meriting a lesser penalty. There are numerous mitigating factors and much case authority in relation to them. (Legal Services Commission of South Africa, 2021). This in essence means once a defendant has been convicted or found guilty, they will look for means and ways to get a minimized prison sentence/lenient punishment and exploring all the factors that make it acceptable for the court to be lenient in carrying out the sentence/ punishment. In the case of Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906-14), CCMA, and Simon Mohubedu Ranthu, a number of factors have to be looked at as the final judgement is that the defendant is dismissed from his employment. (Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14), 2016:10)
The mitigating circumstances can include the size of the family the employee is supporting, the pressure exerted on the employee at the same time of the misconduct, the employee's work record, length of service, provocation, a show of genuine remorse, and other personal and work-related circumstances. Apart from taking the drastic measure of deciding on dismissal, the court could have looked at a number of other mitigating factors as the defendant acted in the manner he did because of a grievance he had with his union. In such an instance, unpaid leave could have been explored which would have given the defendant time to resolve his issues with his union so that he returns to his workplace in the right mind-set which will allow him to carry out his duties to the best of his abilities. 
On the part of Glencore Operations SA, it had to consider its own mitigations whereas they had to look at what best fits their own mitigation standards and come to a conclusion that best fits their organization. Any organization, in essence, seeks to maximize its profits and maintain a business structure that has grown, and any hindrance to such an aim would entail the organization has to do what it deems fit and in this case, it was best fitting to dismiss Mr Maripane as he did not contribute to production as expected of him. Hence the conclusion to dismiss Mr Maripane. 

[bookmark: _Toc71549726]5. Conclusion
The report has highlighted where the case originated from and when it began, and it has discussed the gross insubordination that Mr Maripane was charged with while explaining what constitutes insubordination in the workplace. The report identified all the role players that were part of the labour court case of Glencore Operations SA v Simon Mohubedu Ranthu (JR 1906/14) including those within the company (Glencore Operations SA) and the Commission for Conciliation, Mediation and Arbitration (CCMA). The facts of the case have identified and discussed why the transgression took place, why Glencore Operations SA took the matter to the CCMA and later on the labour court where the final decision was made. And finally it discussed the mitigating factors of why Mr Maripane should not have been dismissed and why Glencore Operations SA had to dismiss the employee. 
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